
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT CASE NOTES 97 

recover under the Federal Employers' Liability Act. Cott v. Erie Ry. (1921) 
231 N. Y. 67, 131 N. E. 737. 

The test adopted by the United States Supreme Court in determining whether an 
employee is engaged in interstate commerce within the meaning of the Federal 
Employers' Liability Act, is whether he was engaged at the time of the injury 
in interstate transportation or in work so closely related to it as to be practically 
a part of it. Shanks v. Delaware, L. & W. Ry. (1916) 239 U. S. 556, 36 Sup. Ct 
188. The multitude of apparently conflicting decisions on the subject, however, 
seems to indicate that if any definite criterion exists it is difficult to apply. In the 
last analysis, the particular facts of each case are decisive, and the tendency of the 
courts is to give to the term "interstate commerce" a broad significance. Hopkins 
v. United States (1808) 171 U. S. 578, 19 Sup. Ct. 40. The test is the nature 
of the work being done at the time of the injury. Erie Ry. v. Welsh (1916) 
242 U. S. 303, 319 Sup. Ct 116. If such work is a necessary preparatory move- 
ment in aid of interstate transportation, the national statute applies to employees 
so engaged. Southern Ry. v. Piickett (1917) 244 U. S. 571, 37 Sup. Ct 703. 
The burden of proving that the injured employee was engaged in interstate or 
foreign commerce at the time of the injury is on the plaintiff. Hench v. Pennsyl- 
vania Ry. (1914) 246 Pa. 1, 91 Atl. 1056; L. R. A. 1915 C, 64, note; 1 Roberts, 
Federal Liabilities of Carriers (1918) sec. 465. But when the action is brought 
under a state workmen's compensation statute or at common law, and the defence 
is that the Federal Act applies, the defendant has the burden of proving that the 
employee was employed in interstate commerce when he was injured. Zavitovsky 
v. Chicago, M. & St. P. Ry. (1915) 161 Wis. 461, 154 N. W. 974. The view of 
the majority in the principal case appears to be sound. The interstate or foreign 
status of a shipment cannot be determined by the mere forms of billing or contract, 
but by the essential character of the commerce, that is, whether there is a contin- 
uity of movement from a point in one state to a point in another. Texas & N. O. 
Ry. v. Sabine Tram Co'. (1913) 227 U. S. in, 33 Sup. Ct 229; Ruppell v. New 
York Cent. Ry. (1916) 171 App. Div. 832, 157 N. Y. Supp. 1095; Rich v. St. 
Louis & S. F. Ry. (1912) 166 Mo. App. 379, 148 S. W. ion ; L. R. A. 1915C, 
6o, note. If the cars are in fact moving in interstate or foreign commerce, 
knowledge on the part of the employer concerning their ultimate destination would 
seem to be immaterial. [The Supreme Court of the United States has refused 
to review the decision in the instant case. See daily press, October 11, 1921.] 

Evidence— Admissibility— Habitual Use of Drugs.— To discredit a witness 
for the defence, the prosecution questioned her in regard to her habitual use of 
morphine. She denied its use. The prosecution then introduced evidence which 
tended to prove that the witness was a confirmed drug addict, and also that the 
drug had a harmful effect upon her powers of observation. It was not shown 
that the witness was under the influence of the drug at the time of the event 
concerning which she testified nor at the time of giving her testimony. Held, that 
such evidence was admissible. State v. Prentice (1921, Iowa) 183 N. W. 411. 

Evidence tending to prove that a witness was under the influence of a drug 
either at the time of the event concerning which he testifies or at the time of giving 
his testimony is everywhere admitted for the purpose of affecting the credibility of 
the witness. People v. Webster (1893) 139 N. Y. 73, 34 N. E. 730; Wilson v. 
United States (1913) 232 U. S. 563, 34 Sup. Ct. 347- The mere fact that a 
witness is a habitual user of drugs is not of itself admissible to discredit the 
witness. Williams v. United States (1904) 6 Ind. Ter. i, 88 S. W. 334; Botkin 
v. Cassady (1808) 106 Iowa, 334, 76 N. W. 722; Gordon v. Gilmer (1914) 
141 Ga. 347, 80 S. E. 1007. But if it is accompanied by evidence that the use of 
drugs has materially impaired the testimonial qualifications of the witness, then 
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such evidence is received. Anderson v. State (1912) 65 Tex. Cr. App. 365, 144 
S. W. 281; State v. Fong Loon (1916) 29 Idaho, 248, 158 Pac. 233; but see 
State v. King (1903) 88 Minn. 175, 92 N. W. 965. The opinions seem to indicate 
that only direct evidence is admissible to show that a witness's mind has been 
impaired by the use of drugs. Eldridge v. State (1891) 27 Fla. 162, 9 So. 448; 
Gordon v. Gilmer, supra. However, the court in the principal case is not without 
authority to admit circumstantial evidence for this purpose. State v. Robinson 
(1895) 12 Wash. 491, 41 Pac. 884; Ariderson v. State, supra. The inquiry in 
regard to a witness's use of drugs has been restricted by some courts entirely to the 
cross examination of the witness. State v. Schuman (1915) 89 Wash. .9, 153 Pac. 
1084. The better view, however, is to admit extrinsic evidence which tends to 
discredit the witness's testimonial powers, and the court in the principal case seems 
to be correct in so doing. People v. Webster, supra; 2 Wigmore, Evidence 
(1904) sec. 1005. 

Jurisdiction — Eminent Domain — Power of One State to Condemn Property 
in Another. — Pursuant to a Wisconsin statute (Wis. Sts. 1911, ch. 87, sec. 
1797, m. 79) the city of Superior in that state began eminent domain proceedings 
to acquire the plaintiff's waterworks system, a part of which was in the state of 
Minnesota. The plaintiff filed a bill to enjoin these proceedings and the city 
demurred. Held, that the demurrer should be sustained. Rosenberry, J., 
dissenting. Superior Water, Lt. & Power Co. v. City of Superior (1921, Wis.) 
183 N. W. 254. 

The power of eminent domain can be exercised only as prescribed by statute. 
See 1 Lewis, Eminent Domain (3d ed. 1909) sees. 367-368; 1 Nichols, Eminent 
Domain (2d ed. 1917) sec. 19. Statutes generally have no extra-territorial 
effect. See Sutherland, Statutory Construction (1891) sec. 12; 1 Lewis, op. cit. 
sec. 385. (This is true, however, only as a matter of positive law. See Lorenzen, 
The Theory of Qualifications and the Conflict of Laws (1920) 20 Col. L. Rev. 
276-280.) The court seeks to avoid the fact by calling the entire plant personalty 
and hence Wisconsin property, — even as to "any real estate or interest therein that 
the company may own" across the state line. See Superior Co. v. Superior, supra 
at p. 257. Even if this fiction were true, it does not settle the question of juris- 
diction ; for, in eminent domain proceedings, the decree operates to pass title and, 
the statute having no extra-territorial effect, obviously a decree rendered thereunder 
can have none. See 2 Nichols, op. cit. sees. 369, 370, 374; see State v. Superior 
Court (1914) 80 Wash. 417, 422, 141 Pac. 906, 908; Comments (1919) 28 
Yale Law Journal, 588, 589. Nor would such a decree be binding on the courts 
at the situs. See Evansville Traction Co. v. Henderson Bridge Co. (1904, C. C 
W. D. Ky.) 134 Fed. 973, 975. But to obviate this the court declares that "equity 
has ample power to compel a conveyance on the part of the water company." 
But it has been held that equity will not exercise its power to enforce the power of 
eminent domain. West. Union Tel. Co. v. N. C. & St. L. Ry. (1917, N. D. Ga.) 
243 Fed. 694; Mobile Ry. v. Hoye (1906) 87 Miss. 571, 40 So. 5- The court 
tries to avoid this by considering the franchise as a contract. But it is then far 
from its original position that there was jurisdiction to divest the water company 
of title "pursuant to its power of eminent domain." Even this construction is 
arguable. See the instant court's discussion in Superior Power Co. v. Superior 
(1921, Wis.) 181 N. W. 113, 123; State v. Circuit Court (1915) 162 Wis. 234, 
236, 155 N. W. 139, 140; as to when equity will take jurisdiction over foreign 
property see Comments (1918) 27 Yale Law Journal, 946. The result of the 
decision in the instant case is desirable; the reasoning is difficult to justify. On 
almost identical facts the opposite result has been reached. See Crosby v. Hanover 
(1858) 36 N. H. 404, 422. Some states have remedied the situation by reciprocal 



